Potentially at odds with her philosophy on collegiality and judicial restraint is Justice Ginsburg's deep loyalty to advancing women's legal rights. As director of the ACLU Women's Rights Project from 1971 to 1980,18 Ruth Bader Ginsburg was the leading litigator in the area of gender discrimination. She authored or coauthored nine briefs, 19 six of which she argued before the Supreme Court, 20 and she participated in the writing of fifteen amici curiae briefs.
2 1 Her pioneering work has made a lasting imprint on gender jurisprudence.
This Article examines the inherent tension between the collegial court philosophy embraced by Justice Ginsburg, and her own position on gender discrimination. This tension is likely exaggerated in light of the divisiveness of the Court and the frequent fiveto-four votes on the issue of gender discrimination. Within the framework of her Supreme Court dissents and concurring opinions on gender discrimination, this Article explores whether Jus-tice Ginsburg has been able to maintain dual fidelity to the bulwark of collegiality, i.e., restraint in separate opinion writing, and to her gender postulate. Or, in the alternative, has Justice Ginsburg abandoned the possibly gender-based goal of collegiality in the highly politicized and contentious arena of gender discrimination, particularly as her colleagues have increasingly engaged in individual opinion writing? Consequently, the Article examines not only whether and when Justice Ginsburg has chosen to dissent or concur, but also the style and substance of her separate opinions.
Part I of the Article examines Justice Ginsburg's career as a litigator and her deep commitment to the eradication of gender discrimination. Part II considers her thirteen-year tenure as a circuit court judge for the District of Columbia and her reputation as a pragmatic, centrist judge concerned with consensus-building and collegiality. Part III completes the survey of her career with a study of her voting patterns as a Supreme Courtjustice in cases involving gender discrimination. Specifically, this Part explores whether her collegiality philosophy has led her to adopt a more moderate approach to gender issues, overlooking relatively minor differences with her more conservative colleagues.
The Article ultimately concludes that the dual objectives of gender equality and collegiality need not be mutually exclusive. Indeed, as evidenced by Justice Ginsburg's separate opinions, these two goals can coexist as a substantial force in advancing the law.
I. GINSBURG THE ADVOCATE: REPUTATION AS GENDER DISCRIMINATION PIONEER 2 2
Justice Ginsburg's gender and jurisprudential philosophies defined her strategy as an advocate. She worked for the achievement of gender equality, not for women's rights per se. 23 While this dis- 22 Because the focus of this Article is the impact ofJustice Ginsburg's gender and judicial philosophies on her Supreme Court decision-making in the area of gender discrimination, this Part is intended merely to orient the reader as to her gender philosophy. For more in-depth treatment of her gender discrimination work as an advocate, see Deborah L. [Vol. 7:275 tinction may be dismissed by some as a matter of semantics, it is fundamental to her strategy as a lawyer, and to this day, it informs her decisions as a jurist. This distinction identifies Justice Ginsburg more with egalitarian feminists who advocate the complete elimination of gender-based classifications in the law, and who regard special-treatment laws as divisive precisely because they exacerbate differences and inequality between the sexes.
2 4 Justice Ginsburg strove to demonstrate that laws differentiating on the basis of sex and whose rationale relied solely on the stereotypical roles that men and women play in society are discriminatory in violation of the Fourteenth Amendment. 2 5 Consequently, Justice Ginsburg's strategy was often to choose male litigants harmed by statutes created to protect women in order to educate the Supreme Court about the theory that even benign legislation based on gender roles is unfairly and unconstitutionally discriminatory.
26
Justice Ginsburg's jurisprudential philosophy had equal impact on her litigation strategy. Her respect for stare decisis and her belief that it is the most dependable means by which to ground courts' decisions was the primary reason that she chose to dismantle discriminatory laws incrementally, in a step-by-step approach. 2 7 She believed that the only prospect for success lay in slowly chipping away at the notion that laws based on gender classifications were constitutional because they either benefited women or did not harm either sex. Undoing centuries of gender discrimination required a reorientation of the Court's thinking; overnight success would lack the solid precedential value necessary to preserve these victories.
2 ' As discussed below, both Justice Ginsburg's equality doctrine and her conservative approach to litigating not only had impact on her work as an advocate, but also continue to inform her decision-making on the Supreme Court. lenged an Idaho statute that appointed men over women as administrators of estates even when both parties were equally qualified. 3 2 The Reeds were separated and their son had committed suicide. 3 In her brief, Ginsburg asserted that the Idaho statute failed to pass even rational basis review because Ms. Reed was just as qualified as her husband to administer her son's estate. 3 4 However, she also challenged the Court to adopt strict scrutiny review for sexbased classifications, by demonstrating that such classifications relied on an immutable characteristic, often bearing no relationship to ability, as the basis for differential treatment. Such distinctions were thus a form of invidious discrimination contrary to the equal protection afforded by the Fourteenth Amendment. 3 5 Although the Court did not apply a higher level of scrutiny to sex-based classifications, Ginsburg had planted the seed, and the Reed brief would become known as the "Grandmother Brief" because it contained the legal arguments for all subsequent gender discrimination cases. 3 6 Frontiero v. Richardson 37 was Ginsburg's next victory. Sharron Frontiero was an Air Force lieutenant who was not automatically granted housing and medical benefits for her husband even though the Air Force automatically granted the same benefits to married male personnel. 3 " Ginsburg pushed for the application of strict scrutiny to all sex-based classifications, but at the same time, introduced another level of scrutiny. 9 Four justices embraced the application of strict scrutiny to all sex-based classifications, 40 but without the majority necessary to make it law, Ginsburg moved away from strict scrutiny toward another level of heightened review, which the Court later named intermediate scrutiny. 4 42 Relying on earlier decisions invalidating sex-based classifications that were "an inaccurate proxy for other, more germane bases of classification,"" 3 Justice Brennan struck down an Oklahoma statute prohibiting the sale of beer to men under twenty-one, but not to women of the same age. The Court specifically recognized that differential treatment resting on arcane and overbroad notions of men's and women's roles is hostile to the Equal Protection Clause. 4 4 Without going so far as to say that sex-based classifications were immediately suspect, the Court held that for a sex-based classification to surive review, there must be an important governmental interest, and the classification must be substantially related to that interest. 4 718, 724 (1982) . However, the Justices themselves, the lower courts, and academics cannot agree as to whether "exceedingly persuasive" is simply a restatement of the traditional two-prong test or whether it is an additional requirement. See Olney, supra note 20, at 144; Morris, supra note 19 at 15-17; Ellington et al., supra note 22, at 754-55. Justice Ginsburg herself has contributed to the confusion in her landmark decision, United States v. Virginia, 518 U.S. 515 (1996) (VM/), which held that Virginia's exclusion of women from the military school violated the equal protection guarantee of the Fourteenth Amendment. Justice Ginsburg's coining of "skeptical scrutiny" in place of intermediate scrutiny and her reliance on the phrase "exceedingly persuasive" led Justice Scalia to assert that she was attempting to ratchet intermediate scrutiny closer toward strict scrutiny, long reserved for race-based discriminatory laws. See VM, 518 U.S. at 570-75 (Scalia, J., dissenting) (arguing ambiguous language in place of the traditional language destabilizes current doctrine). Chief Justice Rehnquist, on the other hand, used his concurrence to insist that the In announcing Ginsburg's nomination to the Supreme Court, President Clinton highlighted her roles as an attorney and ajudge, describing her both as a women's rights pioneer, and as a consensus-building moderate, 5 2 which he saw as an asset for the fractious Court. 53 Thus, the gendered dichotomy was immediately set in place between the zealous advocate of women's rights and the feminine conciliator with a dependable track record on the D.C. Circuit. The press ran with it, either confirming or attacking these labels. The flurry of newspaper articles on then-Circuit Judge Ginsburg immediately following her nomination uniformly labeled her moderate or centrist in stark contrast to her career as a women's rights advocate. 54 The media characterized her simultaneously as a "pioneer" and a "centrist, ''5 5 "trailblazing lawyer" and "non-ideological ,"56 "innovative" and "pragmatic,"' and a "pioneer" and a "dis- Most journalists failed, however, to notice the similarities between Ginsburg the lawyer and Ginsburg the jurist, choosing instead to accept that pioneer lawyer and centrist judge were mutually exclusive." The pioneer lawyer had always worked under the radar and chosen mundane cases to push forward gender equality law. According to one commentator, while Ginsburg's theory was radical, her approach was conservative and incremental with cases carefully chosen to show irrational disparate treatment of women solely on the basis of gender. 60 Thus, moderation and caution were her trademarks long before she joined the bench. 61 Personal descriptions revealed, not surprisingly, an individual of contradictions. 62 Although she was labeled a swing vote on the D.C. Circuit, Professor Alan Dershowitz, in one of the most interesting and germane assessments in light of Justice Ginsburg's own collegiality philosophy, believed she would prove to be anything . .about the real world and the effect her rulings will have," and describing her as "totally disarming," and a "stickler for details"); Biskupic, supra note 52 (describing her as "plain vanilla" and "remote"); Roberts et al., supra note 59 (describing her as "picky," "demanding," "sarcastic," "intimidating," and "a loner").
but a consensus-builder. 6 3 In fact, Professor Dershowitz took a veiled swipe at her for her friendship and admiration for Justice Scalia.
6 4 However, Justice Ginsburg's professional and personal association with Justice Scalia, 6 5 an unabashed conservative, arguably undermines Professor Dershowitz and other detractors' argument that she is immoderate and prickly. For his part, Justice Scalia reportedly said he would choose Justice Ginsburg as his companion on a desert island. 6 6 The spectrum of support and respect for Justice Ginsburg ran the gamut from Robert Bork, another former colleague and arch-conservative, describing her as "thoughtful" and "careful," 6 7 to the then-president of the Center for Reproductive Law and Policy in New York, analogizing Justice Ginsburg's work in gender equality law to Thurgood Marshall's race equality work. 6 " Justice Ginsburg's wide-ranging friendships seemed to confirm a collegial attitude and ability to separate ideology from the person. Moreover, garnering the respect of such a disparate group within the legal field is testimony to an eclectic and open mind in keeping with Justice Ginsburg's philosophy of collegiality.
III. GINSBURG THE SUPREME COURT JUSTICE: FIDELITY To BOTH HER GENDER POSTULATE AND HER COLLEGIALITY PRINCIPLE
In considering Justice Ginsburg's voting patterns on the Supreme Court in cases involving gender discrimination and the extent to which they have been influenced by a desire to avoid writing separate opinions, Part III of this Article examines not only what prompts her to write separately, but also the form and substance of her writing. Given her commitment to collegiality, and thus carefully circumscribed use of separate opinion writing, this Part addresses the question of whether her collegiality philosophy has given way to her commitment to gender equality in the law. 63 Alan Dershowitz, Choice of Ginsburg Raises Many Questions, BUFF. NEWS, June 17, 1993, at B3, available at 1993 WL 6097164 (citing Justice Ginsburg's colleagues who described her as difficult and alienating). 64 Id. (stating "she has been compared to Justice Scalia, whom she admires and likes").
65 Justices Ginsburg and Scalia served together on the D.C. Circuit. Gugliotta & Randolph, supra note 62, at A14. 66 Carlson, supra note 62, at 40.
67 Abramson, supra note 49, at A8. 68 Id.
A. Separate Dissent
At of the end of the 2001-02 term, Justice Ginsburg had authored forty-nine dissents, slightly above the Court's average in every term except one. 69 As illustrated by these dissents, her strong regard for precedent is perhaps the foremost reason for expressing disagreement with the Court. 70 Justice Ginsburg's adherence to precedent pushes her to illustrate the majority's disregard 71 or even misapplication of precedent. 72 Her incremental approach to the law prompts her to be critical of overbroad results that reach further than the facts of the case at hand 7 1 or that fudge the facts to match prior precedent.
7 4 Although conservative in her application of the law, Justice Ginsburg is hardly a blind follower of stare decisis; she demands only that when the Court breaks with past decisions, it does so in a forthright, definite manner 75 and with strong support.
76
The strictures that apply in deciding to write separately also pervade the form and substance of Ginsburg dissents. A conservative approach is equally applicable to her mantra of no "spicy" dissents.
7 7 Her dissents remain collegial by observing a respectful and restrained tone toward her colleagues, 7 never blatantly chastising or name calling, choosing to concentrate on the themes of precedent and its proper application, rather than a direct onslaught on the majority's reasoning. 7 9 Moreover, Justice Ginsburg tends to err on the side of brevity, favoring a narrow focus. &J. 199, 201 (1992) ); see also Judicial Voice, supra note 1, at 1194 (explaining that she questions "resort to expressions on separate opinions that generate more heat than light").
78 Ray, supra note 69, at 668. 79 Id. at 671 (generally preferring more cryptically muted criticism, such as describing an opinion as "'puzzling"' or "'enigmatic'"). Miller v. Albright, 523 U.S. 420 (1998), discussed infra at Part III(A)(1), does not appear to fit within this rubric. 6 Justice Stevens, applying the intermediate scrutiny test, held that the paternity requirement was substantially related to the important governmental interests of ensuring a blood relationship between the citizen parent and child and of fostering a parent-child relationship, as well as ties between the child and the United States. 8 The disparity of treatment was not based on impermissible and outdated stereotypes, but rather on legitimate biological differences between mothers and fathers that did not make them similarly situated. 9 The paternity requirement for citizen fathers was therefore neither arbitrary nor irrational.
9 "
If ever there were a compelling reason forJustice Ginsburg to write separately, Miller is the paradigm, for it concerned gender discrimination, which occupied a large part of Justice Ginsburg's professional career, and the majority opinion flew in the face of precedent, shaped to a large extent by Justice Ginsburg. As she noted in her dissent, "Section 1409 is one of the few provisions remaining in the United States Code that uses sex as a criterion in delineating citizens' rights." 9 1 Indeed the existence of a facially discriminatory statute seemed to make Section 1409 a dinosaur on a certain path to extinction. 9 2 Justice Ginsburg's dissent bore her trademarks: a focused critique and fidelity to gender equality precedent. In style and tone, however, it is surprising in its biting criticism; 93 she seems to have chosen to engage in a less collegial dialogue with some of her colleagues, namely Justices Stevens and Rehnquist, while, on the other hand, working in tandem with Justices Breyer and Souter. 9 4
IfJustice Ginsburg truly eschews separate opinion writing, one might ask why she wrote a separate dissent, rather than simply joiningJustice Breyer's. Although she might have incorporated her arguments into Justice Breyer's dissenting opinion, the focus of their two dissents is entirely different, and they may have decided that one lengthy dissent would have carried less weight than two separate attacks on the plurality opinions. Moreover, the scope of Justice Breyer's opinion was far broader, addressing Justice O'Connor's standing argument, Justice Scalia's lack of relief stance, and finally the intermediate scrutiny analysis by Justice Stevens. 9 5 Paramount injustice Ginsburg's decision to write separately must have been her conviction that the majority had broken with precedent and had erroneously applied the rules of gender jurisprudence.
Justice Ginsburg, however, chose an extremely narrow focus, concentrating on the history of citizenship laws, which traditionally discriminated against citizen mothers, and the Court's gender jurisprudence under which Section 1409 could not have survived had intermediate scrutiny been properly applied. 9 6 justice Ginsburg addressed the historical discrimination toward citizen mothers in nationality and citizenship laws to broadside the government's 8 Another nod to collegiality was her incorporation of Justice Breyer's dissent, which addressed the statute's unconstitutional classification on the basis of gender.
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As the Court's expert on gender jurisprudence, Justice Ginsburg might have been expected to author the lead dissent; however, she has consistently shown restraint when the Court has addressed gender discrimination cases.' Justice Ginsburg's dissent is reminiscent of her litigation. She illustrated the impermissible reliance on stereotypes-mothers, not fathers, raise illegitimate children-which do not apply to all individuals and the use of gender as an impermissible proxy for better solutions.
1 Justice Ginsburg directly challenged the reasons behind the gender classification and was openly skeptical of the government's proffered explanations. 0 2 She reasoned that promoting close ties between a foreign-born child and the United States could be achieved without reference to gender. 1 0 Justice Ginsburg's dissent is most notable for the tone she adopted in addressing Justice Stevens' opinion. It is one of her most direct attacks on a colleague's opinion, setting this dissent apart from her norm, which ranges from characterizing her colleagues' reasoning as puzzling 0 4 to burying criticism in footnotes.' 0 5 In fact, Justice Ginsburg's practice is to reserve mildly acerbic retorts' 0 6 for her majority opinions. In Miller, however, she pointedly referenced the majority's belief that Section 1409 was a benign classification to illustrate the irony of that observation in light of the discriminatory nature of nationality laws toward wo-men, 1 0 7 and to remind the Court that benign discrimination cannot save a statute whose objective could be served by gender neutral criteria. 1 0 8 Instead of masking criticism of her colleagues, she boldly chastised Justice Stevens' embrace of societal stereotypes 10 9 as constitutionally impermissible. She even sarcastically quoted his take on a mother's connection to her child,' 1 o and then lambasted the government's use of the mother-child relationship to justify differential treatment when in fact the country historically did not respect this bond. 1 1 '
In concluding, Justice Ginsburg spoke directly to Congress as a coequal partner, challenging it to rectify Section 1409's gender bias. 1 2 Engagement of other branches is an important component of Justice Ginsburg's collegiality ideology.'" 3 While her decision to write separately was an affirmative statement of her reasoning, faithful to her regard for precedent, it arguably did not conform to her guiding principle of moderation and restraint.
Gebser v. Lago Vista Independent School District 11 4
In one of four sexual harassment cases decided by the Supreme Court in the 1997-98 term, the Court took up the issue of employer liability in the context of teacher-student sexual harassment. Victims of sexual harassment experienced the biggest setback in Gebser v. Lago Vista Independent School District, where Justice O'Connor, writing for the majority, held that a plaintiff is not entitled to damages for teacher-student sexual harassment unless a school district official with authority to institute corrective measures has actual notice of, and is deliberately indifferent to, the 107 Miller, 523 U.S. at 460-61 (Ginsburg, J., dissenting). 108 Id. at 460 (Ginsburg, J., dissenting). 109 Id. at 469 (Ginsburg, J., dissenting). Justice Ginsburg noted that "[t] hese generalizations pervade the opinion of Justice Stevens, which constantly relates and relies on what 'typically,' or 'normally,' or 'probably' happens 'often.'" Id. (citation omitted). 110 Id. at 468 (Ginsburg, J., dissenting) (stating that "as Justice Stevens puts it, a mother's presence at birth, identification on the birth certificate, and likely 'initial custody' of the child give her an 'opportunity to develop a caring relationship with the child.'").
Ill Id.
112 Id. at 471 (Ginsburg, J., dissenting) (stating that "Congress recognized this equality principle in 1934, and is positioned to restore that impartiality before the century is out.").
113 Judicial Voice, supra note 1, at 1186 (noting that judges engage "in a dialogue with, not a diatribe against, co-equal departments of government").
114 524 U.S. 274 (1998).
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teacher's misconduct.
1 5
In that case, Alida Star Gebser, a high school student, was subjected to a campaign of sexual innuendo and provocation by her teacher.
1 " 6 She ultimately had an affair with the teacher that lasted for a year; Gebser never reported the incidents to anyone, including her parents, because "she was uncertain how to react and she wanted to continue having him as a teacher."" ' 7 The affair was eventually discovered and the teacher was fired and arrested.
1
Gebser sued under Title IX of the Education Amendments of 1972, 19 which bars sex discrimination at educational institutions receiving federal funds. Although Titles VII and IX had been analogized in the past to determine liability for sexual harassment, the Court abandoned the analogy and departed from the clear law under Title VII in a 5-4 decision, holding that the school district was not liable for sexual harassment because no one with authority to take corrective action had actual notice of the harassment.1 20 Justice Stevens, in his dissenting opinion, joined by Justices Souter, Ginsburg, and Breyer, criticized the majority's "dramatic departure" from well-settled principles of agency law.
121 He reasoned that under agency principles, the school district would be liable for the teacher's misconduct because it was the agency relationship that made the tort possible by giving the teacher such powerful influence over Gebser.1 22 justice Stevens also highlighted the paradoxical result of the Court's ruling that school employees are now better protected from sexual harassment than are students at the same school. In fact, practically speaking, in some instances where even the principal of the school does not have authority to take corrective action, a harassed student may be required to report any instances of sexual harassment to the school board in order to take advantage of the protections of Title IX. 123 Finally, Justice Stevens pointed out that the majority's ruling actually en- courages schools to turn their backs on sexual harassment altogether as a means of avoiding liability. 24 He noted that the ruling has taken away the incentive to have an anti-harassment policy, effectively putting the responsibility on a thirteen-year-old student for reporting an incident, rather than putting the responsibility on the school or the teacher.
125
Because of Justice Stevens' distinct concern for consistency with Title VII and with adherence to common law agency principles, it is within character that Justice Ginsburg signed on to the dissent. She did, however, also offer a brief independent dissent, in which Justices Souter and Breyer joined. Her dissent took Justice Stevens' dissenting opinion one step further to resolve the issue of whether a school district should be relieved of liability if it has a sexual harassment policy in place, recognizing an effective, adequately publicized policy for reporting and redressing sexual harassment as an affirmative defense to a Title IX sexual harassment claim. 26 This dissent is characteristically narrow in focus and moderate in style and tone. Three paragraphs long, her dissent reflects her desire to clarify an important issue left open by the lead dissent, without detracting from its force. Justice Ginsburg's concentration on this single unresolved issue is a typical manifestation of collegiality yielding to individuality. She believes that the Court's role is not only to follow and interpret precedent faithfully, but also to create new case law when presented with an issue on which the lower courts require guidance. For Justice Ginsburg, the institutional function of the Court is as vital as the underlying substantive law.
B. Collaborative Dissent
In Justice Ginsburg's view, the role of a justice is to nurture collaboration through restraint.
12 7 Thus, when egotism or the tug of individuality is the motivating force behind a dissent, it should 124 He states:
The reason why the common law imposes liability on the principal in such circumstances is the same as the reason why Congress included the prohibition against discrimination on the basis of sex in Title IX: to induce school boards to adopt and enforce practices that will minimize the danger that vulnerable students will be exposed to such odious behavior. The rule that the Court has crafted creates the opposite incentive. Id. at 300 (Stevens, J., dissenting). As such, a collaborative dissenting effort serves the dual goals of decrying the majority's lack of attention to precedent while preserving the noncompetitive atmosphere of the bench. Accordingly, Justice Ginsburg has not always chosen to author an independent dissent, even when gender principles are at stake.
Nguyen v. INS1 29
Three years after Miller, the constitutionality of Section 1409(a) was squarely addressed in Nguyen v. INS.' 3° Justice Kennedy's opinion for the majority upheld one of the last gender discriminatory statutes.
13 1 In light of nearly thirty years of Supreme Court precedent striking down sex-based classifications rooted in overbroad generalizations, the ruling took academics and women's rights advocates by surprise. justices. 134 Writing for a five-justice majority, Justice Kennedy' 3 5 held that the more strenuous citizenship requirements of Section 1409(a)(4)16 for children born out of wedlock and abroad to a citizen father and noncitizen mother did not violate the equal protection guarantee embedded in the Fifth Amendment. 3 7 The majority found that (1) ensuring that a biological parent-child relationship exists, and (2) promoting the opportunity for a genuine parent-child relationship with ties between the child and parent and by extension the United States, were important governmental interests, 1 38 and that the statutory means chosen to achieve these interests were substantially related to the governmental purpose. 39 Thus, the statute satisfied intermediate scrutiny.
Justice O'Connor authored the dissent on behalf of four justices,' 40 none of whom authored an additional dissenting opinion. Because Nguyen implicates an area on which Justice Ginsburg holds acknowledged and adamant legal views, it is worth inquiring as to why she did not write a dissent as well. Nguyen is not the first gender discrimination case where she has remained silent;1 4 1 however, it is remarkable for its rather blatant disregard, even misapplication, of precedent,' 4 2 which is traditionally one of the factors motivating a Ginsburg dissent. 1 4 3 Justice Ginsburg's silence is perhaps most appropriately explained by her equally strong fidelity to collegiality. Having already authored one of the dissents in Miller, she 134 Nguyen, 533 U.S. at 56. 135 Justice Kennedy's authorship of the majority opinion is seemingly in direct conflict with his position at the time of Miller, when he joined Justice O'Connor's opinion, which concurred in the judgment but found that petitioner lacked standing to bring a gender-based equal protection claim. Justice O'Connor hypothesized that it was unlikely that "any gender classifications based on stereotypes can survive heightened scrutiny." Miller, 523 U.S. at 452 (O'Connor, J., concurring).
136 When the child's father is the American citizen, he must take one of three steps before the child's eighteenth birthday in order for the child to claim citizenship: legitimization, declaration of paternity under oath, or a court order of paternity. 147 It also maintained that sex-based classifications may not rely on overbroad generalizations based on outdated notions of the roles of men and women, and that the government's justifications for these classifications must be genuine, not a post-hoc product of litigation strategizing. 48 The dissent demonstrated that the statute impermissibly relied on the stereotype that women take primary responsibility for childrearing' 4 9 and this stereotype, in fact, reinforced the lack of responsibility men assume when a child is born out of wedlock. 150 Justice O'Connor further criticized the majority for "gloss[ing] over the crucial matter of the burden of justification. ' 151 The first prong of the intermediate scrutiny test demands that the government provide an important governmental interest to justify its use of a sex-based classification. In other words, the government carries the burden. In altering the language to an impersonal construction, 15 2 the majority lessened the government's burden, thereby setting the precedent of an alternative and lower standard for intermediate scrutiny. 15 1 Justice O'Connor also focused on gender-neutral alternatives to the sex-based classification, which the majority acknowledged existed but did not see as fatal to Section 1409's constitutionality. 154 Requiring that the parent be present at the birth or have knowledge of the birth were examples of such gender-neutral alternatives. 155 Furthermore, the meansend test was not met where the purported government objective of close ties between parent and child was not substantially furthered by requiring proof of such opportunity before the child's eighteenth birthday, and such relationships did exist even without obtaining such proof.
1 56 Moreover, the nexus was further weakened by the fact that some mothers never develop a relationship with their children due to abandonment or other tragedies. [Vol. 7:275 and cursory acknowledgment of the "exceedingly persuasive" language, or she could have addressed the reasons behind the majority's masked usage of rational basis.' 59 However, these points apparently did not outweigh the need for collegiality as expressed by a single dissent. 6 0
C. Separate Concurrence
If it is true, as one commentator has stated, that a concurrence presents a less compelling justification for writing separately than a dissent,' 6 ' it is interesting to note that at the end of the 2001-02 term, Justice Ginsburg had authored more concurrences than dissents during her tenure.
16 2 This figure is even more remarkable when broken down by term, which places Justice Ginsburg above the Court's average in five out of her nine terms.
16
Justice Ginsburg's concurrences seem to follow certain precepts. Notably, she does not engage in a lengthy regurgitation of the majority opinion.' 6 4 Rather, she strikes out on her own legal footing to limit or expound on the Court's holding in order to prevent its future misuse or misapplication and to raise open questions that she feels the majority opinion should have addressed. Her vision is therefore turned toward the horizon of future cases.' 6 6 While Justice Ginsburg thus appears to employ concurrences as a tool of clarification, her reasons for writing are not always evident.' 6 7 In fact, the brevity of her concurrences, another Ginsburg trait, 6 ' sometimes contributes to the confusion concerning their meaning. 159 Stobaugh, supra note 46, at 1772. 160 Moreover, Justice O'Connor incorporated the major themes of Justice Ginsburg's Miller dissent: the history of discrimination against women in laws governing the transmission of citizenship; the lack of fit between purpose and means; and the impermissible reliance on stereotypes that may hold true for most women but not for all women. Nguyen, 533 U.S. at 88-91 (O'Connor, J., dissenting). 161 Ray, supra note 69, at 673. 162 Between Supreme Court terms 1993-2001, Justice Ginsburg wrote fifty concurrences, one more than the number of her dissents. Id. at 673-74. 163 Id. at 674. 164 Id. 165 Id. at 674-75. 166 Id. at 674. 167 See discussion of Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998), infra at Part III(C) (2). 168 Ray, supra note 69, at 674.
Harris v. Forklift Systems, Inc.' 6 9
In 1993, the Supreme Court, by unanimous opinion, clarified the parameters of a hostile work environment sexual harassment claim in Harris v. Forklift Systems, Inc., 170 holding that for actionable sexual harassment, the plaintiff need not show that the conduct caused a tangible psychological injury.
1 7 1 Under Harris, courts must evaluate the totality of the circumstances, consider the frequency of the discriminatory conduct, its severity, whether it was physically threatening or humiliating, or whether it unreasonably interfered with an employee's work. Without specifically rejecting the reasonable woman standard applied by the Harris trial court, and without directly addressing the debate, the Court applied the reasonable person test, holding that the conduct must be so "severe or pervasive" that a "reasonable person" would find it, and the plaintiff did find it, hostile or abusive. 173 The Court left the form of the objective test unresolved, "leaving lower courts wondering whether or not the Court had implicitly rejected the gender-based reasonableness standard.
174
In a short concurring opinion, Justice Ginsburg clarified what she acknowledged was implicit in the majority opinion: the "inquiry should center, dominantly, on whether the discriminatory conduct has unreasonably interfered with the plaintiff's work performance.
1 7 5 She used the term "reasonable person" in her concurrence, reaffirming her approval of the majority's reliance on that test.
1 76 Additionally, she asserted in a footnote that "it remains an open question whether 'classifications based upon gender are inherently suspect.'1 77 Her concurrence is clear and to the point, acknowledging that her view seems to be "in harmony" with the majority's opinion, 17 1 but giving added guidance to lower courts for making the proper determination of whether a hostile work environment exists. But simply clarifying a point that is implicit in the majority opinion is 169 510 U.S. 17 (1993). [Vol. 7:275
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not typically a sufficient basis for a Ginsburg concurrence. I "' She tends only to encroach on her collegiality principle and write separately to clarify points of confusion in the lead opinion, to delineate precisely the parameters of the Court's opinion, or to provide additional guidance to lower courts on issues left open by the majority. The substance of this concurrence in Harris reaches beyond these reasons. Thus, a closer look at her possible intentions is in order. Through her comment in the footnote about whether sexbased classifications are immediately suspect, Justice Ginsburg "subtly laid the groundwork for future reconsideration of the question whether the Equal Protection [C]lause protects against gender discrimination as strongly as it protects against racial discrimination." 8 0 Because the case was decided under Title VII, rather than under the Fourteenth Amendment, Justice Ginsburg's decision to raise the application of strict scrutiny to sex-based classifications was already an aggressive legal stratagem. Also, by implying that sex should be declared a suspect classification entitled to the same scrutiny as race-based classifications, her comment challenged years of settled gender jurisprudence analyzed under the intermediate scrutiny test.
18 1 Accordingly, she made a measured choice not to argue this point directly, but artfully raised the issue indirectly in a footnote.
The Harris footnote, in its attempt to reopen the debate on whether sex is a suspect classification, was an especially groundbreaking maneuver for Justice Ginsburg, who normally does not advocate the reevaluation of a settled issue.
1 82 However, even in making this assertive step, Justice Ginsburg retained her quintessential characteristics of moderation and collegiality. She framed the issue indirectly in terms of gender as a suspect classification,1 Since Justice Ginsburg was already compromising her collegiality views by writing separately on other issues, it is unclear why she did not also take the opportunity to express her view on the parameters of the objective test, an issue conspicuously ignored by the majority. The circuit courts were conflicted about the standard for determining the existence of a hostile or abusive work environment. Courts were split as to whether to make that determination from the perspective of a reasonable person or that of a reasonable woman, given that the vast majority of sexual harassment claims are brought by women.'" 4 At first blush, Justice Ginsburg might be expected to advocate for the reasonable woman standard. While the so-called neutral reasonable person test provides a universal standard, many commentators and some courts believe that it actually contains unstated assumptions that are male-based." 8 5 The reasonable woman standard, conversely, includes women's experiences "in a system with asymmetrical power relations that has historically excluded women's participation." 186 Arguably, however, the reasonable woman test is antithetical to Justice Ginsburg's egalitarian philosophy, favoring the complete elimination of gender-based classifications. "Undeniably, the reasonable woman standard is asymmetric; it is premised on an explicit gender distinction and calls for non-identical treatment of men and women."" 8 7 The difference in treatment is implicitly based on the premise that men and women have different perspectives regarding what conduct constitutes sexual harassment and that women are more likely to be offended by certain workplace conduct than are men. This presumption perpetuates the stereotype that women are more emotional and more sensitive than men 184 [Vol. 7:275 and therefore need greater protection. 8 8 The reasonable woman standard is also essentialist in nature, wrongly presuming that there is just one female perspective, typically that of the white, middleclass woman. Thus, the reasonable woman standard "may perpetuate existing inequalities based on race, class, sexual orientation and other factors when it fails to consider the point of view of subordinated groups other than women. Presumably, if Justice Ginsburg had disagreed with the majority's use of the reasonable person standard, she would have so indicated in her concurrence. Instead, she subtly reaffirmed the majority's use of the test by repeating the phrase "reasonable person" in her concurrence. 19° Because the reasonable woman standard differentiates women from men, in contravention of her belief that even benign differences in treatment of women ultimately harm women and their plight for equal treatment in the workplace, her failure to push for the reasonable woman standard is wholly consistent with her agenda.
Burlington Industries, Inc. v. Ellerth' 9 '
In two other sexual harassment cases decided during the 1997-98 term, the Supreme Court resolved a split in the circuit courts over the correct standard for holding employers liable for the sexual harassment of an employee by a supervisor. In Faragher v. City of Boca Raton, the Court addressed the issue in the context of a hostile work environment claim, 9 2 whereas in Burlington Industries v. Ellerth, the Court addressed the issue based on a claim of quid pro quo sexual harassment. 1 192 Faragher v. City of Boca Raton, 524 U.S. 775, 780 (1998). This case involved a lifeguard who was subjected to repeated and uninvited offensive touching, sexual comments and gestures and threatening sexual requests by her two male supervisors. Id. at 782. Her employer, the City of Boca Raton, asserted that it could not be held responsible for hostile work environment harassment that occurred at a remote location and which, although reported to an intermediate supervisor, was never reported to higher-ups in the city. Id. at 782-85.
193 Burlington, 524 U.S. at 742. Burlington involved a claim that the plaintiffs supervisor repeatedly implied that her job would be in jeopardy unless she succumbed to his advances. Id. at 748. Her employer, Burlington Industries, argued it should not be held liable because she suffered no job consequences (she actually was promoted before she quit), and because she failed to utilize the company's sexual harassment complaint procedure. Id. at 749.
In considering these two cases, the Court determined first that the distinction between hostile work environment and quid pro quo harassment did not control the issue of employer liability.
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The Court then held that under either type of claim, employers are potentially liable for their supervisors' misconduct, whether or not the company was aware of the misconduct. 19 5 Specifically, an employer will be held strictly liable to a victimized employee who has an actionable claim of sexual harassment against a supervisor who has authority over the employee, when the exercise of supervisory authority results in tangible employment action, such as discharge, demotion, or undesirable reassignment to the plaintiff. 9 6 When the plaintiff cannot prove tangible employment action, the employer can raise the affirmative defense that it exercised reasonable care to prevent and to promptly correct any sexually harassing behavior, and that the complaining employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer.' 9 7
Six justices, including Justice Ginsburg, signed on to Justice Souter's Faragher opinion, with only Justices Thomas and Scalia dissenting. 1 9 8 In Burlington, Justice Kennedy garnered a six-justice majority, with Justice Ginsburg concurring in the judgment only.' 99 Again, Justices Thomas and Scalia were the lone dissenters z . 2 0 Justice Ginsburg's Burlington concurrence is characteristically short at a mere two sentences, but uncharacteristically vague. Her entire concurrence reads as follows:
I agree with the Court's ruling that "the labels quid pro quo and hostile work environment are not controlling for purposes of establishing employer liability." I also subscribe to the Court's statement of the rule governing employer liability, which is substantively identical to the rule the Court adopts in Faragher v. Boca Raton.
0
For Justice Ginsburg to weaken a seven-to-two decision by writing separately, one would expect deeply held principles to be at stake, yet she fails to articulate her objections to the majority's reasoning. Why Justice Ginsburg wrote separately in this instance is in- deed puzzling, as her concurrence is unfaithful to her collegiality principle, with no countervailing conviction to explain the departure. As noted, Justice Ginsburg will typically write separately in order to clarify ambiguities or vague points, or to correct a misapplication of precedent. 20 2 Her Burlington concurrence does neither.
2°3 She proceeds to muddy the water with respect to an otherwise solid majority opinion, by failing to articulate any precise objections.
The majority opinion rests primarily on the rule that, if supervisors create a hostile work environment, employers are strictly liable where there is tangible harm to the plaintiff, but only vicariously liable where the plaintiff suffers no tangible harm. 20 4 Perhaps Justice Ginsburg opposed the application of agency principles, preferring instead a rule of strict liability for the employer in all cases. Strict employer liability is more in line with traditional Title VII doctrine, and accounts for the power supervisors typically have to adversely affect an employee's working terms or conditions.
20 5 This interpretation of her concurrence fails, however, as Justice Ginsburg purported to agree with the rule applied by the majority. If she does, indeed, agree with the rule, one could assume she disagrees with the majority's reasoning. But this is conjecture, because she does not clearly so indicate. Furthermore, if she disagrees with the reasoning, she is not successful in pushing the law forward, as her objections are unclear. 
D. Collegial Alliance with Majority
Even where a case raises issues of gender discrimination, Justice Ginsburg does not compromise her fidelity to collegiality and moderation without good reason. Nowhere is this more evident than in several prominent gender discrimination cases, where Justice Ginsburg signs on to the Court's opinion without concurring. On certain notable occasions, Justice Ginsburg chose not to speak out, despite the presence of principles that guided her in breaking with her colleagues in past cases. While inductive analysis of Justice Ginsburg's inaction calls for a more hypothetical discussion than her action would have required, it is nonetheless instructive to consider what prompted her to remain a silent member of the majority in those cases.
While her decisions in some cases may seem to evidence acquiescence to institutional pressures and forfeiture of her gender equality principles, a more nuanced analysis often reveals a deep allegiance to her collegiality postulate, and concern for the precedential weight afforded to a majority opinion. These decisions are also consistent with her incremental approach to decision-making, as she may have questioned the timing of raising more radical issues.
J.E.B. v. Alabama ex rel. T.B
During Justice Ginsburg's first term, a gender discrimination case, J.E.B. v. Alabama ex rel. T.B., was on the docket. 2 " 7 The case challenged the use of peremptory strikes based on gender on the ground that it violated the Equal Protection Clause. 2 "' The Court ruled six-to-three that ajuror's gender was a constitutionally impermissible reason for dismissal. 2 9 This decision was entirely consistent with the Court's rulings over the past two decades, recognizing that gender could not be a proxy for a more competent and individualized analysis of a person°.
2 1 As the first equal protection gender discrimination case before Justice Ginsburg in her first term on the Court, J.E.B. received heightened scrutiny from women's rights groups and legal commentators.
2 1 ' Based on her public stand regarding absolute equality of the sexes, some questioned whether she would continue to advocate on the bench. Justice Ginsburg chose to remain silent, joining the majority opinion authored by Justice Blackmun. 2 J.E.B. was the putative father of a child born out of wedlock. 3 The State of Alabama, on behalf of the mother, T.B., brought a paternity suit in the District Court of Jackson County, Alabama. Justice Blackmun was directly responding to justice Ginsburg's Harris footnote, which was intended to reopen the debate regarding the appropriate level of scrutiny for gender classifications. Whether the footnote was a collegial invitation to the Court to revisit the level of scrutiny for gender classifications or a more aggressive declaration of one justice's agenda, or a combination of the two, Justice Ginsburg mysteriously did not follow through on either her footnote orJustice Blackmun's blunt refusal to settle the issue. Instead she silently joined the majority. It makes little sense that she should challenge intermediate scrutiny in a footnote and then not revisit the issue at the next opportunity, especially considering that gender discrimination cases do not frequently come before the Court. Perhaps Justice Ginsburg felt that the time was not ripe 215 Id. 216 to revisit the issue of scrutiny level and that more time was needed to lay a friendlier foundation. To some commentators, Justice Ginsburg's decision to remain silent constituted an abdication of her duty to use her position to engage the Court in a discussion of important issues within gender discrimination law. 2 24 Certainly, a concurrence would not have compromised her collegiality views, which prescribe the use of separate opinion writing to clarify affirmative statements of the law. 22 5 Given that the Supreme Court has struggled in the past with the level of scrutiny to attach to gender discrimination, 226 justice Blackmun threw down the gauntlet by citing Justice Ginsburg's Harris footnote in which she supports the inclusion of gender as a suspect classification. Readdressing the issue and maintaining a consistent voice would have informed her colleagues that this was an issue that needed to be addressed at some point and was not going away. Another advantage to concurring could have been to lay the foundation for incremental consensus-building. If Justice Ginsburg's silence may be explained by her reluctance to use her expertise in the field of gender discrimination to lord over her colleagues, it is unfortunate, for a strong voice was needed to remind the Court of its gender precedents in light of the Court's subsequent direction in Miller and Nguyen. [Vol. 7:275 out by his male coworkers or employers and teased, taunted, and ridiculed because he does not conform to traditional and expected gender roles. Indeed, the Court's ruling did not address whether Oncale was in fact sexually harassed, leaving it to the lower courts to work out what proof was required to establish that same-sex harassment was "because of sex." Oncale's case was remanded and Oncale was left to convince a jury that his co-workers and supervisor discriminated against him because of his sex. The parties ultimately settled the case, 23 7 so it remains unclear whether the Supreme Court's ruling would have helped Oncale. In fact, while the Oncale decision allows the possibility of a same-sex sexual harassment claim, there is no indication that the Court would recognize the right of such a plaintiff based on the gender stereotyping that is typical of samesex sexual harassment. Accordingly, even if Oncale's co-workers did everything he said they did, he still might have lost his case on remand.
Despite this lack of clarity and subtle limitation of the rights of same-sex harassment plaintiffs, Justice Ginsburg signed on to the majority opinion, foregoing an opportunity to provide additional guidance in a case with particular gender equality implications. Justice Ginsburg surely had an interest in maintaining the force of a unanimous court in an opinion widely believed to be an important victory for same-sex harassment plaintiffs, particularly in light of the fact that it was authored by Justice Scalia, one of the Court's arch-conservatives. A concurrence, however, would not have betrayed her strict principles regarding writing separately.
The examples enumerated by the Court, while not necessarily exhaustive of the ways in which a same-sex harassment plaintiff can prove that the harassment was "because of sex," reflect rigid, constrained conceptions of "sex" and sex-based conduct. As many courts below had done, the Court effectively bifurcated personhood into "male" and "female" components, attributing distinct characteristics to men and women as if they applied universally and without variation. By using "male" and "female" as opposing binaries in its narrow interpretation of "sex," the Court implicitly accepted the validity of biological sexual differences, perpetuating the stereotyped distinctions between the sexes that Justice Ginsburg famously abhors. Even if the "because of sex" requirement were not meant to be interpreted in such a limited way, Justice
Ginsburg might, at a minimum have spoken out on the remarkable lack of guidance for applying this requirement in an all-male work environment.
She might also have argued for a more liberal interpretation of Title VII's "because of sex" language, so as to remain in line with opposite-sex sexual harassment jurisprudence. In that context, courts have long recognized that Title VII's reference to conduct based on an individual's "sex" is, in essence, a reference to conduct based on the individual's gender identity, because gender identity encompasses the socially-constructed and socially-relevant aspects of an individual's sex. 2 3 Accordingly, the Supreme Court has recognized in opposite-sex sexual harassment cases that conduct based on gender-stereotyped notions of how an individual should appear and behave, is, in effect, conduct based on the plaintiff's sex within the meaning of Title ViI.
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The Oncale case presented an opportunity forJustice Ginsburg to use a male litigant to advance her concern with gender equality over women's rights.
2 4 Title VII was intended to lift all arbitrary and capricious hurdles to employment and to afford employees "the right to work in an environment free from discriminatory intimidation, ridicule, and insult." 24 1 Congresswoman May, arguing in favor of the addition of "sex" in Title VII, described Title VII as an "endeavor to have all persons, men and women, possess the same rights and same opportunities.
"2 42 By potentially limiting the reach of Title VII protection to people who fail to conform to gender stereotypes where the harasser is of the opposite sex, the Court contravenes the explicit goals of the statute.
While strict adherence to the gender precedent set by the opposite-sex harassment cases might be expected from Justice Ginsburg, given the great strides the Oncale Court had already taken in reconciling the body of law governing same-sex harassment claims, she may have felt it would be too far-reaching to enumerate the scope of the "because of sex" requirement more precisely. The Court recognized that sex-based harassment, like other forms of sex-based discrimination, is actionable irrespective of the sex of the plaintiff or the sex of the perpetrator, and acknowledged that conduct need not be based on sexual desire to be based on sex. In doing so, the Court, in several important respects, reconciled the same-sex sexual harassment doctrine with established standards for adjudicating sexual harassment claims. In light of Justice Ginsburg's incremental approach to decision-making, it is possible she chose to leave more radical developments for another day.
Davis v. Monroe County Board of Education
In 1999, the Supreme Court decided another school sexual harassment case, but this time involving two students. Davis v. Monroe County Board of Education 243 was a sex discrimination lawsuit brought by the mother of LaShonda Davis who was sexually harassed by G.F., a fifth grade classmate.
2 4 4 Sitting behind her in the classroom, in physical education class, and in the hallways, G.F. would try to touch her breasts and vaginal area saying, "I want to get in bed with you" and "I want to feel your boobs." 245 He rubbed his body against hers in the hallways, put a doorstop in his pants, and pretended to have sex with her during physical education class.
2 46 LaShonda complained about each incident, but neither her teachers nor the elementary school's principal responded. 247 Davis tried to get away from G.F. by asking for her seat assignment to be changed, but it was three months before the teacher let her move. 248 Even then, G.F., who was never disciplined by the school, continued to sexually harass her in the hallways. 24 9 She told her mother that she "didn't know how long she could keep him off her," and worried that the only way she could get him to stop would be to kill herself. 25 0 It was the criminal justice system, not the school, that finally put an end to the harassment: G.F. was arrested for sexual battery and he pled guilty to the charge in juvenile liability on the school district for a teacher's misconduct, would apply a more stringent rule in the case of student misconduct.
Justices Ginsburg, Stevens, Souter, and Breyer, the four justices who signed on to Justice O'Connor's majority opinion, found themselves in an anomalous position. Presumably, they signed on to the majority because they agreed with the result-a valid damages claim was stated against the school board. However, the standard adopted by the majority opinion is the same standard these four justices opposed in the Gebser case, which was also authored byJustice O'Connor. These justices dissented in Gebser because of the majority's failure to interpret Title IX consistently with well established agency principles, but they subsequently signed on to a majority opinion espousing the same interpretation of Title IX.
Had these justices not signed on to Justice O'Connor's opinion or had they concurred in judgment only, the majority opinion would have turned into a plurality opinion with no precedential weight. While their views on the Gebser and Davis cases can not easily be reconciled and their position in the Davis case may seem unprincipled, it may have been their only means to secure Justice O'Connor's swing vote.
IV. CONCLUSION
In eight gender discrimination cases heard by the Supreme Court over the last ten years, Justice Ginsburg has deftly managed to navigate the fine line between advocating for the rejection of gender-role stereotypes that repress women and maintaining collegiality among judges, proving that her twin objectives of gender equality and collegiality are not mutually exclusive.
Despite her desire to foster cooperation among judges and her distaste for separate opinions written to satisfy personal ego, Justice Ginsburg has been surprisingly assertive in writing concurring and dissenting opinions. During her first nine terms she exceeded the Court's average for dissents and was above average for concurrences in five terms, often to advance her agenda of gender equality. 26 1 She authored the majority opinion of a landmark gender discrimination case with an expansive view of the Equal Protection Clause, and has spoken out on issues ranging from the 261 Ray, supra note 69, at 673-74, 654; see also Smith et al., supra note 180, at 78 (stating that duringJustice Ginsburg's first term, "[w]ith respect to concurring opinions, she was tied for third among all justices in the frequency of explaining her views when she agreed with the outcome of a case but did not write the majority opinion.").
262 See U.S. v. Virginia, 518 U.S. 515 (1996) .
improper use of gender classifications based on stereotypes, 263 to whether sex-based classifications are inherently suspect. 264 She continues in her tradition of advocating for legal rules that can be applied neutrally to either sex, 26 5 and has hinted that, despite the importance of precedent, judicial standards are not set in stone.
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Primarily, she has written separately to point out an unwarranted deviation from precedent, as in the Miller case, 2 6 7 or to resolve an issue unresolved by the lead opinion, as in Gebser. 26 s She has advocated overruling precedent only in unique circumstances. In one unusual case, she wrote separately to lay the groundwork for future consideration of the intermediate scrutiny standard currently adopted for gender classifications, 2 69 an issue she had fought for in incremental steps over the course of her career. Because this would overrule years of established precedent and was beyond the scope of her typical separate opinion, she advocated this change in a footnote. Subsequently, she has been hesitant to follow up on the issue in later cases.
At the same time, her judicial style has generated "balanced, intelligent opinions reflecting a profound sense and respect for precedent. ''27° In style, she has been consistent in maintaining a narrow focus in her separate opinions, pointing out differences and failures of the lead opinion without undermining public confidence in the judiciary. Indeed, her Burlington concurrence was so brief it teetered on defeating the purpose for writing separately. She has exercised restraint when developing new doctrine, going only so far as necessary for the case at hand, and building upon previous precedent whenever possible. She speaks in a temperate voice and emphasizes points of agreement whenever applicable. 272 With one exception, Justice Ginsburg has abstained from forcefully critiquing her colleagues' legal reasoning. 273 In deference to her collegiality philosophy, however, she has, on occasion, slighted her other long-standing passion-gender equality. In those cases where she did not write separately, she forfeited the opportunity to advance the dialogue on gender equality that she had put on the table, 2 74 or to put the Court and the public on notice that precedent had been dangerously subverted.
2 75 Justice Ginsburg's lack of consistency as a vocal gender advocate has the potential to undermine her future separate opinions because she has unwittingly sent the message that she will not always follow through on her admonitions to her colleagues. She also failed to take several opportunities to clarify rules set forth in a majority opinion, 2 76 and in one case, she even signed on to a majority opinion that applied a rule to which she had previously objected. On balance, Justice Ginsburg has maintained fidelity to her twin philosophies of collegiality and gender equality jurisprudence. Although only one voice amongst nine, her moderate tendency on the Court, both in substance and tone, has softened the intemperateness of some of her colleagues. Her decorum is rare in an era that prizes bold declarations over reflection and serves as a standard many in the law and media would do well to emulate and which could further an enlightened dialogue on such lightning rod topics as abortion and same-sex marriage.
